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en ~~ (FileNo.): V2(15)66/Ahd-II/Appeals-II/ 2015-16 /5!23 fe52-~
'f=~ 3-ffcR;c=r~(Stay App. No.):
3-fC!'h;r~Qr~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 098-16-17

feeiia (Date): 28.02.2017 Girta t aha (Date of issue): b3/o:3};:r
ft 3ar gin, 3gmm (3ft-II) mu trrfur '
Passed by Shri Uma Shanker, Commissioner (Appeals-II)

.. ~~- ,•

clT 3gm,hs&tr 5ur yea, (@is-III, 3-IE,cl-lc;l€11c;- II, 3-11¥Jilc>l-!.I rr srt
ape 3mer if@eai4fa
Arising out of Order-In-Original No. 06/ADC/2015/DSN Dated: 13/08/2015
issued by: Additional Commissioner Central Excise (Div-III), Ahmedabad-II

'
'Ef .3-llJlc>Jc.lici~/Wfc-lcJlcfl cfiT ii=flCFf ~ tfciT (Name & Address of the Appellant/Respondent)

Mis ADI FINECHEM LIMITED

at zzf sr 3r3er 3rias 3rra nai k at a z 3er h uf zrnfnf ft
GfoN a11J tra=ra=r~ cfi't' 3fC!'rB m grharu 3m7baa I4r n aar ? [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

'

a:rJ«'f mcnR' cnT1:fRf!l;TUT~ :
Revision application to Government of India:

(1) (en) (i) ks&tr 3euz era 3f@1f7rs 1994 cf?r 'tRT3r cl aar avmil h a i Wflm 'l.ITTT
at 3u-arr h rzra uiqa h 3irvfa urlarur 3rlar 3rf a, ana «tar, fa #inz, I5la
Rora, th #ifs, #aa ts rua, is mi, & fee#r-110001 at #r sciaf [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

'(ii) zfe m Rt zif h ma # sa zrfr alar * fcITTfl"~ m 3-rc=<:r cfi1-1.@~ * m fcITTfl"
sisrar au aisra # m sna g difJT <R", m fcITTfl"~ m 3fsR a? a fat arcar
* m fans«@ sisrar it zt m #r far ah arr t] ·

In case of any loss of goods where the loss occuf. ln transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

M m«r. m ~ fcITTfl" '{I]' m ~~r ii fo-llllffict m tR m m m Rlfo-lm01 <R" 3tl<ITJT ~
at at uzuaa era h Ra h ma it st ana ha f@n#rr zar 2r zffa ]
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by, the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~!~ (3llflc;r) Pilll-Jlc!<:D, 2001 cfi -~ 9 cfi 3Rl<IB FclP!~l'c ~~~-8 if err~
if, ~ 31ml cfi ~ am ~~ ~ ~ -lffi'f cfi '41m ~-3lml ~ am 31ml ctJ- err-err
~cfi Wl?.T~~ fclxrr WAT~ I ~ Wl?.T xmfil ~- cJ5T jl.c.!l~M cfi 3R1<IB tfRT 35-~ if
mfur ct)- cfi~ cfi ~ cfi "ffl[f i'r3iR-6 ~ cifr mTI 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCE\l\, 1944, under Major Head of Account. ·

3TIWf~ ct)- '1°~ ~ cfi.~ cfi ~ "GIT ~ ~ .tfRT ct)- ~ i 3TR ~- 31ml "GIT ~
tfRT ~ ~ cfi~ ~. _3llflc;r cfi aixf "Cffmf cfT WTTf 1R ·-m €ffcr if fclro~ (.:f.2) 1998
tfRT 109 ITTxT ~- ~ :~ "ITT I

(1)

(2) Rf@sa sm cfi Wl?.T uf"ITT ~ Wl-1' ~m ffl "lJT ~ cp1=f "ITT cTT ffl 200/- ffl~
al ulg 3hi uei icraa ga aarg cnr st w 1 ooo/- cifr m 'TRfR cifr ~ 1

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mar gyca, ar uniar yea z ara ar4t4tr =nzntf@raw cfi mTI 3llfic;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tuUna yea srf@fa, 1944 ct)- tfRT 35-~/35-~ cfi 3Rl<@:-

Under Sectio'n 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) cjlffcpx□I ';\_fllic!Jrl ff~ x-r'lfr -.=rr=@ «ft yes, art Una yen vi hara arfltr mrznf@raw
cifr fcrwsr lTlWcITT ~~ .:f. 3. 3TN. • g, 1{ f4cat at ga

(a) the special b,ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valLiatiori and.

(~) \:lcfd~fula ~ 2 (1) a i aa 3rur # 3Tffic!T c#i' ar#tea, r4lat # ma # v#tr zycn, bra
GTraa zyen ya haraart nrzn@raw (Rrez) al ufaa &flt t4hf8at, -1H5l-Jc(ltjlc{ if 3TT-20, ~
~ 61ff4cfo1 c!Jl-41'3°-s, i'rmofr ~. ~H5l-Jc(ltjlc:(~380016. .

(b) To the west regional ben,ch of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

(2) ~~ -~ (311frc;r) AtJ"!lqc;,n, 2001· c#l" tfRT e ~ 3@<@ WP-I' ~:q-3 "# 'Ammr ~ -~
3rl#tr =rrnf@raoi, at nr{ art cfi fcR.ia 3m fcpq ~ 31ml ct)- ar ufji fa ui snr zgeo
c«r l=fiiT, 5lfM ctJ- wr 3ITT wn-m :mu~ •~ 5 m -m~ cp1=f .% asi q; 1000/- #h a#rt
mi-fi I Gr&i Gnr zyea at ia, nu 6t l=fiiT! 3ffi WITTIT ·Tnl fT5I; 5 Ell IT 50 cl l ID J}; ~ ~~
~ 5000/- ffl~ m.fi I luf"ITT ~~ cJfr <WT, 5l[M ct)" "ajTr 3TR Wfl<TT <1-m~~~Q»"'""''QNE-R '4".o~~~
mIT Um vznar & aeiu 1oooo/ #ha 3hr @hf] cifr as arc «re @«es { %

tu. \:. •. ,,-4 z
0 . ' -f~ · c-'· •fl t I
~ ••• ...,..1 ;:,t::;,
. "c.- ., ••• () I...:* It ,q -- .3°

.. 1-:1.•~:;;;,::,;.,,') *
Q@wen%
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afie zwz a a i iier altrt zr tr wten fa4t if I46Ra bar #a at
~c/7f "ITT uia nrn@raw at ft fer al
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribµnal is situated. ·

zrf? gr 3mar ii a{ re am4vii ar amrgr star ? at v@rm a sir Rg #t r gr wvjaar a fhzu utr a; gr rzrta g ft fur ul rf aa a fr qenRenf sr@tar
nrznf@raw at va 3rf)a z a{qval at ya3n fhzr urn &t

In case of the order covers c_:1 number. of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -

J

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sail if@ei ii at Riva a fuii #t it ft ezn 3naff fur urar & wit v#tr zgc,
4hr srar zyes ya vars arfl#ha nrmf@raw (at4ffaf) fr, 1g82 # fferer
Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RLiles, 1982.

t

(6) fr grca, 4tu snar zyn v lafas 3r4l4tr =rrznf@raw (free), 4 sfhl a -i:w@ if
a#car ziar(Demand)gj is (Penalty) ql 1o% qa smr #car 31fart 1zrjf, 3rf@rarerqasa 1omis
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance At,

1994)

a.4hr3n gra3tkgara#3iaaia, anf@ztar "4fr #tr#ia"Duty Demanded) ­
3 ·

(i) (Section) is uphazr feifR if@;
(ii) fc;Rrr"JJci@OO"c~~uRT;
(iii) er?dz3hefitafer 6 hszar 2zr if@r.

e> zrqf sat 'ifar4' iisz qasm#qri, ar4hr' a1Raaafvqasacfcrsrne.

For an appeal to be filed qeforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; · 1944, Section 83 & Section 86 of the Finance Act, 1994)

!I.,
I

Under Central Excise andiService Tax, "Duty demanded" shall include:
(i) amount determined uncier Section 11 D;
(ii) amount oferr.oneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z sf ii ,zr 3rrsr # ufr 3rf if@awr # ar sh a[cs 3rzrar res n avz Rafa gt at in fkn
arr arcs h 10% pram r sit srzi #sa au farfa t a-.r qt1s cl> 10%~ 'Cf{ cfrr .;rr ~ ~I.

• I • .

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." :



M/s Adi Finechem Ltd, 253/P, Chekhala, Sanand Kadi Road, Ta Iuka:

Sananad, Dist Ahmedabad-382110 (hereinafter referred to as "the Appellant"),

has filed the present appeal against the Order-in-Original No 06/ADC/2015/DSN
dated 13.08.2015 (hereinafter referred to as 'impugned orders') passed by the
Additional Commissioners of Central Excise, Ahmedabad-II, Ahmedabad

(hereinafter referred to as adjudicating authority').

2. The facts of the case, in brief, the appellant is register with the central excise

department and engaged in processing of Fatty Acid falling under chapter 38 of
Central Excise Traiff Act, 1985. On 29.11.2012 the Appellant vide letter dated

28.11.2012 intimated that major fire accident occur in their factory on 27.11.2012.

The reason of fire is yet not known and quantification of damage is yet to be done.
The appellant failed to intimate the department within 24 hours of fire accident. The
Range officer on 03.12.2012 had drawn a Panchnama to ascertain the actual loss.

During the Panchnama the appellant submitted that the cost of material which is

lost in the fire in ~1,05,19,509/-. On 17.01.2013 the appellant submitted following

documents.

4
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(a) Police FIR 27.11.2012.
(b) FIR dated 10.12.2013 issued Ahmedabad Municipal Corporation.
© Certificate dated 29.11.2012 issued by Kalol Nagarpalika
(d) Certificate dated 29.11.2012 issued by Sanand Nagarpalika.

I

I

0On 21.1.2013 the appellant intimated that New India Insurance co. has appointed
surveyor for finalization of material lost. On 26.08.2013 Range Superintendent

requested the appellant to submit the Insurance Survey Report. On 01.02.2013 the
appellant requested to grant two week time to submit the actual loss. On 12.3.2013
the appellant submitted that they have reversed the Cenvat Credit of ~ 9,86,149/­
availed on input used in manufacture of final product lost in the fire. The
department requested several times the appellant to submit the Insurance Survey
Report and other relevant documents so that actual loss however the same was not
submitted. Therefore Summons was issued to Authorised signatory in order to

produce relevant documents and recording his statement. Statement of authorized
signatory was issued on 23.10.2013 in which he stated that the reason of fire was
due to leakage of Thermic fluid which is highly inflammable.. Before any
precautionary measure could be taken, the fire broke out which was not easily
prevented. It is very difficult to quantify the actual damage. No finished goods was
destroyed in the fire accident and there was no salvage of finished goods, semi
finished goods or Input. They have reversed the Cenvat credit of duty involved in
fully destroyed input as well as finished goods. They have voluntarily disclosed the L-
actual damage of input or semi finished goods. They have not paid any interest on ~...e~~

ts° "?
late reversal of Cenvat credit as there is no provision in the law. Further it is clea ~f~ (),_?_\) \r.;

i;E '<,J.,,J ~
u. . :0

- >
',l. ~ J::::· .. o­
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that lost material dully filed in the HDPE barrels and tanks was marketable. In FIR

recorded by the police it was mentioned that finished goods dully filed in the HDPE

barrels and tanks were kept in Finished Goods Godown. Merely the same was not
entered in the Daily Stock Register (RG-1) then to it cannot be treated as Semi
Finished Goods. The Appellant was in a practice that as and when the finished
goods required to be cleared then the same was to be entered in the RG-1. From
the scrutiny of the Insurance Survey Report, Panchnama drawn by the department
and FIR of the police it shows that they have only reversed the Cenvat Credit of
duty in guise of Semi finished Goods with intention to evade the duty. The appellant

vide letter dated 21.01.2013 intimated that finalization of actual loss occur due to-
fire they will file application of "Remission of duty". However the same was not
filed by them. As per Board Circular No 800/33/2004-CX dated 01.10.2004 credit

on excise duty paid on input used in manufacture of final product which duty has

been remit due to damage or destruction is not permissible and the dues alongwith

interest to be recovered. If Appellant would have taken due care of the leaked pipe

line then the accident would have avoided by them. Honble CESTAT in the case of
Dharampal Stayapal Vs CCE [2004(167) ELT 291 (CESTAT) SMB] denied the
remission on the ground that accident would have been avoided if concern person
would have taken due care. During the Panchnama the appellant declare that there
were 451 HDPE Barrel however as per insurance survey report it was 162 HDPE

Barrel as appellant was not able to satisfactory answer for rest of the HDPE Barrel.
Hence it was conclude that stock of 162 HDPE Barrel in insurance survey report is

correct. Accordingly a SCN was issued as to why Central Excise Duty of ~
17,47,457 availed and utilised in unauthorised matter should not be recoved . Why
Cenvat Credit of Duty of~ 5,31,762/- should not be recoved. Why instrest should

not be recovered. Why penalty should not be imposed. The said SCN was
adjudicated by the adjudicating authority vide impugned order confiring all the duty
demanded and appropriated all the Cenvat Credit revesed by the appellant.

Equivelent penalty was also imposed. Interest at appropriate rate was also

demanded.

3. Being aggrieved with the impugned order, the appellant has filed the present

appeal on the ground that order passed by adjudicating authority is not legal and
devoid of merits. They further added that they manufacture various finished goods
produced at different stage of production from the conversion of same raw material.
Hence each and every intermediate product is either sold or converts further. Every

finished goods are tailor made and as per the requirement of our buyer. Therefore
as and when goods are cleared they are entered in the books. This practice is

followed by them since long. No one can quantify the actual amount of loss due to
fire. Hence person claiming settlement with insurance authority will inflate figure.

· So the claim is to be settle to the nearest possible loss. They have filed application
for remission of duty before the jurisdictional Commissioner on 25.10.2013 which is
pending. Till the jurisdictional Commissioner finalized the application of remission of

. ~,.iER/1\p Co

M
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duty involving duty more than five lacs, the adjudicating authority cannot

adjudicate this case. Further application for remission of duty was withdrawn by the.

appellant on 03.08.2015 stating that they understand that the word Goods means
in Rule 21 of Central Excise Rules, 2002 is finished goods only and it does not
include Semi Finished goods. Further on 12.12.2016 they again requested the

jurisdictional Commissioner to revive their application in view of Board Circular No

907/27/2009-Cx dated 07.12.2009.

4. Personal hearing in the case was granted on 20.12.2016 which was attended by

Appellant representative.

5. I have carefully gone through the facts of the case on records, grounds of the

appeal, put forth by the appellant. Looking to the facts of the case, I proceed to

decide the case on merits.

6. The appellant has filed the present appeal on the ground that the

adjudicating authority demanded the duty on the basis of Statement of authorized
signatory, Police FIR 27.11.2012 and Insurance Surveyor Report dated 30.09.2013.
The department was in a view that the appellant has suppressed the fact that they
declare the finished goods as semi finish goods to avoid the payment of duty. The
goods destroyed in the fire were actually finished goods though the same was not

entered in the (RG-1).

7. I find that Appellant had applied for remission of duty under Rule 21.
However the adjudicating authority on the basis of available records demanded the
duty involved for the goods destroyed in the fire. It will be premature to come on a
conclusion that appellant has not taken due care of the goods destroyed in the fire

till the application of remission of duty is finalized by the higher forum. Thus, in view
of discussion at Para 6 above and in the fitness of things, it would be just and
proper that OIO is set aside and matter is remand back to the adjudicating authority

till the outcome of the application of remission of duty.

1!
Qi

#
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8.

34ta err a Rs a{ 3rftit a fqzrl 3ut ah fnzu mar et
The appeals filed by the appellant stand disposed off in above terms.

a@y?
(3mr gin)

3W];TTi {~ - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

kt.
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
M/s Adi Finechem Ltd,
253/P, Chekhala, Sanand Kadi Road,
Taluka: Sananad, Dist Ahmedabad-382110.

CopyTo:­

V2 (15) 66/Ahd-ll/Appeals-11/2015-16
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1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Dy./Assistant Commissioner, Central Excise Division-III, Ahmedabad-II,

Ahmedabad.
4, The Assistant Commissioner(Systems), Central Excise, Ahmedabad-II,

Ahmedabad
5. Guard File.
6. P.A. File.
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